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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRT LANKA
S.C.(SD) No. 2 /2015,

In the matter of o refercnce in terms of Article 122 (1) (b) of the Constitution

“An Act to Amend the National Authority on Tobaceo and Aleohol Act. No. 27 of 2006™

BEFORI

NATIONAL AUTHORITY ON TOBACCO AND

The Bill seeks to amend Section 34 of the National Authority on Tobacco and Alcohol Act, No.

ion on Tobacco Control

7 of 2006 in ¢ ) oI ith Anticle 11 of Frame work C

FCTC ) on the basis of national interest to comply more effectively with the international

obligation of Sri Lanka with a view to protect public health,
Itie proposed amendment secks to make the following changes to Act No. 27 of 2006
(a) 1t repeals Section 34 of the said Act and substitutes a new Section,

(b) A new Section 34A is inserted immediately afier Section 34 of the principal

enactment

Ihe amendments made by (a) and (b) above must be read together to understand the changes

ade to the said Act. Section 34(1) of the said Act as it stands now does not specify

sough

the size of the pictorial health waming contemplated therein. The size of the pictorial health

warming was specified by the Minister of Health by ns made under Sections 30 read

with 34 of the said Act. The two amendments explained above are intended to impose 80% as

the size of the pictori calth warning by the main Act itself. The amendment also increases the

maximum fine to Rs. 50,000/= from Rs. 2,000

(¢) Section 45 of the principal enzctment is amended by adding the definition of health

wamings™,

(d) Manufacturers and importers of existing tobacco products are granted a grace period

to comply with the provisions of the amendment

{¢} Regulations already made in 1erms of Section 34 of the principal enactment prior 1o

February 1. 2015 are kept alive in so far as they are not inconsistent with the

provisions of the amendment.

At the hearing before Court, Mr. Janak de Silva suggested the following amendments to the

Clau of the Bill;

The amended Clause was made available 1o both the Court and Mr. Musthapha and it was agreed
that submissions be restricted to the amended formulation. The re-formulation of Clause 34 as

drafied by the Legal Drafisman and submitted to Court is as follows:

Existing Clause 2 of the Bill shall be replaced with the following:

importer af a tobacco product shall cause to be displayed

{a) on the top surface area of both fromt and back sides of every packet, package

or carton confaining the tobacco product manufactured or imported by such
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manufacturer or importer, such lealth warnings, as may be prescribed,
subject to the provisions of section 344; and

by on every packer, package or carton containing the tobacco product
manufactured or imported by swch mamifacturer or importer, a label or a
statement specifving the tar and nicotine content in each tobacco product in
such packet, package or carton.

{2) A person shall not sell, offer for sale, supply, disiribute or store a packes, package or
carton containing tobacco products unless a health warning as provided for in subsection (1)
fa) and a label or a statement specifying the rar and nicotine content in each such product as
provided for in subsection (1) (b), are displayed conspicuously in legible print on every
packet, package or carton ¢ 1z the tobacco |

(3) Any person who contravenes the provisions of subsection (1) or subsection (2) commits
an affence and wpon conviction after summary trial by a Magistrate be liable to an
imprisonment of either description for a term not exceeding one year or 1o a fine not
exceeding rupees fifty thousand or to both such fine and imprisonment.”

He further submitted that the words * and shall come into operation with effect from February 1,
2015 ™ in Clause 1 will be deleted as the said date has now passed and the Bill is not intended to
be passed with retrospective effect,

M. de Silva further submitted that the aforesaid suggested amendments to the Bill can be moved
al a Commitiee stage in Parliament 1o replace Clauses | and 2 of the Bill. He thus argued that
effect must be given to Framework Convention on Tobaceo Control as Sri Lanka has already
signed and ratified the said Treaty.

Mr. de Silva drew the atention of Court to the WHO Framework Convention on Tobacco
Control. He drew the attention of Court to Article 2.1 and Article 5.2 of the WHO Framework
Convention on Tobacco Control,

“Article 2.1

In order ta_better protect human health, Parties are encouraged to implement measures beyond
those required by this Convention-and. its Presagols, and nothing in these instruments shall
prevent a Party from imposing stricter requirements Tt are consistent with their provisions and
are in accordance with intemational law,”

“Article 5.2

Towards this end, each Party shall, in accordance with its capabilities:

() establish or reinforce and finance a national coordinating mechanism or focal points for
tobaceo control; and

(b) adopt and implement effective legislative, executive, administrative andlor other
measures and cooperate, as appropriate, with other Parties, in developing appropriate
policies for preventing and reducing tobacco consumption, nicotine addiction and
exposure 1o tobacco smoke.”

In the determination of 8.C. (S.D.) No. 13 - 22/05 (National Authority on Tobacco and Alcohol
Bill) it was held that “ the Petitioners who are from the alcohol and tobacco industries and trade
do not dispute the findings disclosed in these publ that manage from specialized
Agencies of the United Nations; their contention is that the health risk of the illicit trade is far
worse and the restrictions sought be placed on the lawful trade would aggravate the health risk
resulting from the illicit trade. This argument fails to account for the basic premise that the
harmful impact of alcohol, tobacco and for that matter drug, whether the source of supply of such
substance is lawful or illicit, is a common pattern of use, addiction and dependence.
Undoubtedly, the health risk of illicit use is worse. But, the behavioural tendency of use,
addiction and dependence being the same, the lawful trade and the illicit trade would have the
effect aggravating such behavioural tendency. The user would have recourse to the licensed
sources as well as illicit sources when the behavioural trend is set in motion. Hence, from the
point of public health, there is a harmful interlink. The likely pattem is that addiction will start
from the licensed source and get aggravated in the fold of the illicit trade. The illicit trade is per
s¢ contrary 1o law, punishable under various statutes and there is no question of regulating an
illicit trade. On the contrary the trade that is carricd out on the basis of a license or authority of
the law, which is found to be harmful to public health should necessarily be subject to restraint in
order to minimize the harmful consequences to public health, *

Mr. de Silva drew the attention of the Court 1o an Intemational Status Report — September 2014
(Fourth Edition) published by the Canadian Cancer Society. Page 2 of the said report contains
the following details;

* The top countries in terms of warning size as an average of the front and back:
T 85% Th.ﬁliim!{&i%ofﬁ‘ﬂnt.m%ofhack)
2. 82.5% Australia (75%, 90%)

3. 80% Uruguay (80%, 80%)

4. 75% Brunei (75%, 75%)

4. 75% Canada (75%, 75%)

4. 75% Nepal (75%, 75%)

7. 65% Togo (65%, 65%)

7. 65% Turkey (65%, 65%)

7. 65% Turkmenistan (63%, 63%)
10. 63% Maritius (60%, 70%)

11. 65% Mexico (30%, 100%)

1. 65% Venezucla (30%, 100%) *

Page 7 of the said report states * Effective packag ings increase & of the health
effects and reduce tobacco use. As a result of health wamings, consumers receive more
information, not less. Consumers are entitled 1o be fully informed of the many health effects of
tobacco products, and the package is the best way to do that. Smdies show that consumers,
including children. underestimate the heslth effects, in low, middle and high income countries, *

Mr. Musthapha relied on the judgment of the Count of Appeal in C.A. Writ Application No.
336/12 (C.A. Minues of 12.05.14) and sought to arguc that the pictorial health waming covering
80% of the front and back side of a packet was unreasonable and is violation of the vested right
to use the trade and enshrined in Section 121(1) of the Code of Intellectual Propeny Act.

This Court is now ising its itutional jurisdiction by vinue of a reference made by His
Excellency the President in terms of Article 122(1)(b). The submission of the learned
President’s Counsel that the amendments sought 1o be made would affect the decision of the
Court of Appeal in Writ Application No. 336/12 is misconceived as this Court is exercising sole
and exclusive jurisdiction to determine any question #s to whether the Bill or any provision
thercof is inconsistent with the Constitution. One of the objects of Act No. 27 of 2006 as stated
in the preamble 10 the said Act is 1o “identify the policy on protecting public health in order 1o
eliminae harms relating to tobacco and aleohol”, A policy once formulated is not good for ever.
The Govemment has the power to change the policy. The executive power is not limited to
frame a particular policy. 1t has untrammelled power to c]mnp:, re-change, adjust and readjust
the policy taking into account the rel and i 1t is emtirely in the
diseretion of the Government how a policy should be shaped, It should not however be arbitrary
and capricious, As rightly submitted by Mr. Faisz Musthapha “to declare what the law is, or has
been, is a judicial power, to declare what the law shall be, is legislative.” Thus, the covering the
area of 80% of both front and back sides of every packet, package or carton contacting cigareties

5

and other tobacco products cannot be considered arbitrary and capricious. In this context it may
be appropriate to reproduce the observation made by this Court in S.C. (S.D.) No. 13-22/05
(National Authority on Tobacco and Aleohol Bill) which reads thus:-

“ In this connection we cite the observations made by Supreme Court of India in the case of

Vincent vs Union of India 1987 All India Reporter - S.C. 1 - page 990 at page 995 which reads
as follows:

¢ and i aof public health have to rank
J'ug.l: as .rheea are md;spensabfe 1o the very plrvswaf existence of the commumity and on
the betterment of these depends the building of the society of which the Constitution
makers envisaged. Attending to public health, in our opinion, therefare, is of high priority
= perhaps the one at the top.”

Ceylon Tobsceo Company PLC in the Writ Application urged that the regulations formulated
under Act No. 27 of 2006 with regard to pictorial warnings were ultra vires, since the said Act
does not empower the Minister to make such regulations. The said argument was rejected by the
Court of Appeal. The Court of Appeal in its judgment held that Section 30 read with Section 34
of the said Act enables the Minister 10 prescribe pictorial health wamings by way of subordinate
legislation. Hence, this Court docs not see any violation based on the judgment of the Court of
Appeal,

Mr. Musthapha sought to argue that the change of policy is likely to frustrate the legitimate
expectation of Ceylon Tobacco Company PLC and has an important bearing on the protection
afforded by Article 12 of the Constitution. Once the Government lays down a policy it has to
follow it uniformly. Govemment cannot resort to such policy in certain cases where it likes and
depart from the said policy as it chooses. Having laid down a definite policy if the Government
pick and choose by an imational method certain traders only, than that would amount to an
arbitrary action violative of Article 12, The legitimate entitlement of Ceylon Tobacco Company
PLC 1o continue to engage in lawful trade and to use its trade mark as provided in the Intellectual
Property Act has not been hindered by the proposed amendments. Thus, the Court does not see
any violation of Article 12 and/or 14(1}(g) of the Constitution. The grace period given in Clause
5 in order to comply with the provisions of Section 34A is reasonable in its operation and the
Court would hesitate to intervene and strike down what the Government has proposed. This
Court cannot strike down 2 decision to grant a grace period only up to 1% June, 2015, The Count
can interfere only if the policy decision is patently arbitrary, discriminatory or mala fide.

Mr. Janak de Silva submitted that the provisions of the Bill do not violate any Article of the
Constitution. We are inclined to agree with the submission made by Mr. Janak de Silva.
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(The Hon. Lakshman Kiriella - Minister of Plantation

Industries and Leader of the House of Parliament)
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Question put, and agreed to.
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Ordered that the Report be printed.
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(The Hon. Karuppaiah Velayudam - State Minister of
Plantation Industries)

Hon. Deputy Speaker, I present the following petitions:

1. A petition from Mr. A.R. Samithadasa of No. 248
C, Athurugiriya Road, Mdapalla, Kottawa;
2. A pdtition from Mr. B.T. Thilakasiri of Supply

Stores, Sri Lanka Insurance Corporation Limited,
Union Place, Colombo 02;

3. A petition from Mr. G.R.S. Perera of No. 78/A/4,
Sooriyapaluwa, Kadawatha;

4. A petition from Mr. K.A.K. Nanayakkara of Sri
Lanka Insurance Corporation Limited, Regional
Office, Gallg;

5. A pdition from Mr. L.G. Dayarathne of No.
158/01 A, Jayagath Mawatha, Hokandara North,
Hokandarg;

6. A petition from Mr. M.K. Saliya Silva of No. 317,
Horana Road, Wekada, Panadura;

7. A pdtition from Mr. Sampath Narangoda of No.
24, Circular Road, Mount Lavinig;

8. A petition from Mr. T.W. Perera of No. 573 A,
Halgahadeniya, Kalapaluwawa, Rgagiriya;

9. A pdtition from Mr. W.A.A.J. Pereraof Si Lanka
Insurance Corporation Limited, Horana Branch;

10. A pstition from Mr. W.K.S. Fernando of No.
29/16, Si Ananda Vihara Bodhi Mawatha,
Angulana, Moratuwa;

11. A petition from Mrs. A.U. Monika Dilani of No.
21/A, Old Veyangoda, Nittambuwa;

12. A petition from Mrs. D.M. Munasinghe of No.
307, Veyangoda Road, Minuwangoda.

13. A petition from Mrs. S. Gunathilake of Sri Lanka
Insurance Corporation Limited, Ambaangoda
Branch.

14. A petition from Mrs. V.K. Beddage of No. 34/1,
Gamage Waththa, Bope, Padukka.

15. A petition from Mrs. W.D.D.M. Dissanayake of
S Lanka Insurance Corporation Limited,
Kalutara Branch.
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(The Hon. Mahinda Y apa Abeywardena)
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(The Hon. Manusha Nanayakkara)
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Petitions ordered to be referred to the Committee on Public
Petitions.
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(The Hon. Nimal Siripala de Silva - Leader of the

Opposition)
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(TheHon. Lakshman Kiriella)
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NATIONAL AUTHORITY ON TOBACCO AND ALCOHOL
(AMENDMENT) BILL
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Presented by the Hon. (Dr.) Rajitha Senaratne, Minister of Health
and Indigenous Medicine; to be read a Second time upon Wednesday,
18th February, 2015 and to be printed.
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SITTINGS OF THE PARLIAMENT
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(TheHon. Lakshman Kiriella)
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Question put, and agreed to.
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You haveto read it out. Now, that stage has passed.
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Beradts 0m 6sBn®o
(ewdsefler Lrsls salsrari ojeuissr)
(Mr. Deputy Chairman of Committees)
Hon. Minister, your time is over.
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(The Hon. Sgjith Premadasa)

Sir, I have five more minutes given by the Hon. Dilip
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@0 D¥e8S 0588 dwmn
(wrebriflg TP 52287T)
(The Hon. Chandrasiri Gajadeera)
Sir, | rise to apoint of Order.

Beradts m0m ewsBn®o

(ewdsefler Lrsls saillFrari ojeuissr)

(Mr. Deputy Chairman of Committees)

What is the point of Order, Hon. Chandrasiri
Gajadeera?

@0 D¥e8S 0588 wmn

(wrebriflg TP 52287T)

(The Hon. Chandrasiri Gajadeera)
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Beradts 0m ewsBn®o
(ewdsefler Lrsls saillFrari ojeuissr)
(Mr. Deputy Chairman of Committees)
That is not apoint of Order.
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(The Hon. Sgjith Premadasa)
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Bewdes 162 swnBn®r

(swssaisr Nrds sallereri jeuiger)
(Mr. Deputy Chairman of Committees)
Hon. Minister, please wind up now.
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(The Hon. Sgjith Premadasa)
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Bewdes 102 swinBn®r
(swssaisr Nrds sallereri jeuiger)
(Mr. Deputy Chairman of Committees)
He gave you five minutes.
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(oressryLil@ #edls LGrogren)

(The Hon. Sgjith Premadasa)

He will give me two more minutes. He is willing to
dothat. ©5@ eemndo.

Bewdss m0m 6wsBn®r
(ewdseller Lrsls sallsrari Hjeuissr)
(Mr. Deputy Chairman of Committees)
If heiswilling, | do not mind.
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(swsseaflsr Urdls sallFrert ojeuissr)

(Mr. Deputy Chairman of Committees)

The next speaker is the Hon. Kanaka Herath. You
have five minutes.
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(The Hon. Kanaka Herath)
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| am sorry, your time is over. The next speaker is the
Hon. Dinesh Gunawardena. Before he starts, will an Hon.
Member propose the Hon. Nalin Bandara Jayamaha to
take the Chair?
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| propose that the Hon. Nalin Bandara Jayamaha do
now take the Chair.
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Whereupon MR. DEPUTY CHAIRMAN OF COMMITTEES left
the Chair, and THE HON. NALIN BANDARA JAYAMAHA took the
Chair.
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He is one of the permanent officers, not of the SLFP.
He is a permanent staff member of the office of the
Presidential Secretariat. © #8000, “50ds8 oCm®
D8wEed.

@6 CHERS A8y Cc Dwmo

(orenTLyfl@ svFagLosit slifleTsvsv)

(The Hon. Lakshman Kiriella)

GownGi) ©0; O5Ifn®ed gdwud #ndd ©® ®
Betess. ©0 @ Bedm o0m0nd; amd, ®
208Ee®@sIned wwirznem mEwiced Bwigd: @nPews -
driver ememw- »08 S50R88 oCmO® mEced
Director/Transport.

@0 Bosid endbis Bwm
(wreryflg S Bevreig @ emreuigeor)
(The Hon. Dinesh Gunawardena)
Em 0008 ydme.

o0 LR BEgSe @omo
(omevsrLL0l@ svFagLosT FlifleTev6v)
(TheHon. Lakshman Kiriella)
That iswhy he has disappeared.

@6 Berld endiim Ownm

(wrenryflg HCBesres @ swrauigeor)

(The Hon. Dinesh Gunawardena)

o8 8By ocm DBIOEO Bwos Bwo aswIes
DOTHO O, YT, 0nd ©® CoXEN8B OB BN DO
o808 wO Dalmn WOTIH @8 eI, Dabmo WSEo- [Doido
BBOR] vy O Busless, B8ewviry Doww 5yH; Bwmo;
Doy Y Berds. OO BEBwr O  9vIcd, &
BEBweonsy & B8enin) Aem® o53m.

o0 cBERs? BEnEE @om

(oresryLfl@ svaagLosir &liflsTevsv)

(TheHon. Lakshman Kiriella)

0 OZn®, wwiznwm MSwced driver emems
208, “udsB o@E®»® m&wced Director/Transport.
That iswhy he has disappeared.

@5 Le’d endiRm Ownmn

(oressryLll@ SCeeig @smrouigesr)

(The Hon. Dinesh Gunawardena)

O® O dFWemzNed 9Bw BT wsTesy By®L.
08 BBewn ocim Bewn Je® dod Ddde »OB
Botesy. HY 008 8BysIO eCim OB ®OTTHO ¥OOsY
P00 Ve yFens, 0® uens ecHes® vy B»OO®
Conden Beadmdr. PO 8 IC0sIm HOOsT 50,
BBewmrm Bw 0535 yodsy m»H@ e®ime? ©® ¢xieny oy,
BEBs 0. 00 OO ecwd Busler). AP &
BE0BwD  Gmndwd  Dilmn ®OsTmO  ¢siemnsy
BDINBDBOB,-[ Do BBO=T]

00 ¥R BBnEE Dwm

(orerLil@ svaagLosir &liflsTevsv)

(TheHon. Lakshman Kiriella)

©® Busiesy . NSO BBy B -[@id BEOHT]

@0 Bos¥d endbids Ownm

(orenryLilg HBereig @ svwreuiger)

(The Hon. Dinesh Gunawardena)

You are on a different wavelength and | am also on a
different wavelength. What | am requesting is that you
allow this officer to report for duty. Then, you will know
whether the files are there or not. You cannot get a peon
from another place to come and handle those files. Then,
you will know from the time of the former President
J.R.Jayewardene, what has happened to the vehicles and
where they are. You should do that without making
unnecessary alegations.
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He is an officer who has to report for duty. Why are
you not allowing him to come?
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Heart attack ©225. He has died of a heart attack.
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(Mr. Deputy Chairman of Committees)

The next speaker is the Hon. Felix Perera. You have
seven minutes.
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(The Hon. Felix Perera)

No, Sir, | have 10 minutes. Please check that.
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(Mr. Deputy Chairman of Committees)

Sorry, you have only seven minutes. Today, we are on
atight schedule.
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Hon. Member, please wind up now.
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Please wind up now.
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(Mr. Deputy Chairman of Committees)

Order, please! Will an Hon. Member propose the Hon.
R. Yogaragjan to take the Chair?
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(The Hon. Dunesh Gankanda)

| propose that the Hon. R. Yogargjan do now take the
Chair.
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Question put, and agreed to.
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Whereupon MR. DEPUTY CHAIRMAN OF COMMITTEES left
the Chair, and THE HON. R. YOGARAJAN took the Chair.
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It happened in 2010, not during this Presidential
Election; it happened immediately after the previous
Presidentia Election.
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(The Presiding Member)

Hon. Minister, you have only one more minute.
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Okay, Sir. | have to only ask my Friend not to
mislead the House. - [Interruption.] Yes, Hon.
Senewiratne, you had done it. When | was not here, you
had doneit.

Anyway, thank you very much, Sir, for giving me
time to speak.
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Y es, Hon. John Senewiratne.
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The matters that | mentioned are those that actually
took place. Otherwise, | would not have mentioned those.
As regards this serious incident in Kahawatte, | am with
you, Hon. Minister. | know you behaved very well.You
controlled the people very well and there was nothing

that happened contrary to the law and order.
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(The Presiding Member)

Thank you, Hon. Member. The next speaker is the
Hon. Lasantha Alagiyawanna.
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(The Presiding Member)

Hon. Minister, what is your point of Order?
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(The Presiding Member)

That is not a point of Order. Hon. Member, you may
continue.
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Thank you.
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Question put, and agreed to.
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Adjourned accordingly at 6.05 p.m. until 1.00 p.m. on Wednesday,
18th February, 2015, pursuant to the Resolution of Parliament of this
Day.
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